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because he does not learn anything from the letter vav. Rather,
what is the Merciful One saying in the Torah with the phrase “and
your judges”? He is referring to the distinguished that are among
your judges. The Gemara raises an objection: However, if that is
80, if every plural form in the verse adds another two judges, then
when it later states: “And they shall go out,” this should indicate
another two. And: “And they shall measure” (Deuteronomy 21:2),
should indicate yet another two. This means that according to the
reasoning of Rabbi Yehuda there are nine judges enumerated here,
while according to the reasoning of Rabbi Shimon there are seven
judges enumerated here.

The Gemara responds: He requires that verse: “And they shall go
out...and they shall measure,” for that which is taught in a baraita:

“And they shall go out,” serves to emphasize that they themselves
go out, and not their agents," i.e., they may not appoint an agent
to measure the distance but must do it themselves. “And they shall
measure,” teaches that even if the corpse was found clearly near
to a particular city" they would nevertheless measure the distance,
as it is a mitzva to engage in this act of measurement.

§ The Gemara comments: The mishna is not in accordance with
the opinion of Rabbi Eliezer ben Ya’akov, as it is taught in a
baraita: Rabbi Eliezer ben Ya’akov says: “Your Elders,” this is the
Sanhedrin; “your judges,” this is the king and the High Priest.
According to Rabbi Eliezer ben Ya’akov, the king and the High
Priest need to participate in the ritual of breaking the neck of the
heifer. From where is it learned that they are called judges? A king
is called a judge, as it is written: “A king by justice establishes the
land” (Proverbs 29:4). A High Priest is called a judge, as it is writ-
ten: “If there arise a matter too hard for you in judgment... And
you shall come to the priests the Levites, and to the judge who
shall be in those days” (Deuteronomy 17:8-9).

A dilemma was raised before the Sages: Is it so that Rabbi Eliezer
ben Ya'akov disagrees only with regard to a king and a High
Priest, contending that they too must be present at the measure-
ment, but that with regard to the Sanhedrin he holds either in
accordance with the opinion of Rabbi Yehuda that three Elders
suffice or in accordance with the opinion of Rabbi Shimon, that
five are needed? Or, perhaps he also disagrees with regard to the
Sanhedrin and claims that the ritual is not performed unless there
is the entire Sanhedrin participating.

They and not their agents — 'vm’vw N’71 17 The Rambam does
not write this halakha exphoﬂy a\though he does indicate that he
rules this way. The later authorities discuss whether the Elders of
the Sanhedrin must actually perform the measurement themselves
or whether it suffices for them to be present for the measuring

HALAKHA

Even if it was found clearly near a city - '1’125 ’7”7&2:! X¥m) 1’7’5&
Even if the victim is discovered adjacent to a pamcular city, it is
nevertheless a mitzva to measure the distance from the corpse to
all the surrounding cities (Rambam Sefer Nezikim, Hilkhot Rotze'ah
UShmirat HaNefesh 9:1).

(Rambam Sefer Nezikim, Hilkhot Rotze'ah UShmirat HaNefesh 9:1).
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NOTES

A rebellious Elder — xam 1pt: The rebellious Elder is
a scholar who continues his dispute with the Sanhed-
rin even after the Sanhedrin has issued its ruling, in
a matter of halakha that is written in the Torah and
expounded by the Sages. Although he is not obligated
to change his opinion, if he issues a practical ruling to
others in opposition to that of the Sanhedrin, he is con-
sidered a rebellious Elder and is brought to Jerusalem,
where he is executed by strangulation.

Let no mingled wine [mazeg] be wanting - “or Br_c
31 A hint for this halakha is found in the fact that
it was common for wine to be diluted [mazug] to a
ratio of two-thirds water to one-third wine. Here too,
one-third of the Sanhedrin must remain. Furthermore,
the numerical value of the letters in mazeg is fifty,
which indicates that the absence of fifty members of
the Sanhedrin is prohibited, but that it is permitted
for fewer than fifty to leave (Tosefot HaRosh; Tosafot
on Sanhedrin).

LANGUAGE

Beit Pagei — 5 1a: There are several opinions as to
the identity of this place. It seems that two different
places were known by that name. Some say that pagei
is related to the Greek @ayetv, fagein, meaning eat.
According to this explanation, Beit Pagei means the
place where one is allowed to eat the sanctified meat
of offerings, as it is considered to be within the borders
of Jerusalem (Arukh).

From other sources, it seems that this was the name
of a neighborhood next to Jerusalem, perhaps called
so due to the small figs that grew there, as the word
pag means small. It was outside the borders of the city.
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Rav Yosef said: Come and hear a proof from a baraita: If a rebel-
lious Elder" found the Sanhedrin not in the Hewn Chamber, which
was their usual place, but in Beit Pagei," near Jerusalem, and he
rebelled against them there, by teaching in opposition to their
ruling, one might have thought his rebellion should be considered
a rebellion, rendering him liable to punishment. The verse there-
fore states: “And you shall arise and go up to the place” (Deuter-
onomy 17:8), which teaches that it is the place where the Sanhedrin
resides that causes" the halakha of a rebellious Elder to take effect.

The Gemara analyzes this statement: In this case, how many
members of the Sanhedrin were there who went out to Beit Pagei?
If we say that only a minority of them went out, why should he be
considered a rebellious Elder? Perhaps those judges who are inside
the Hewn Chamber hold in accordance with his opinion, which
would mean that the Elder in question ruled with the majority.
Rather, it is obvious that they all went out.

The assumption that they all went out leads to the following ques-
tion: And for what purpose did they all leave the Hewn Chamber?
Ifit was for an optional matter, may theyleave? Butisn’t it written:
“Your navel [shorerekh] is like a round goblet, let no mingled wine
be wanting” (Song of Songs 7:3)."" This verse is interpreted as
referring to the Sanhedrin, the ministers [sarei] of Israel who sit in
a semicircle, like half of a round goblet. The words “let no mingled
wine be wanting” teach that if one of the great Sanhedrin needed
to leave, then if there are still present in the Hewn Chamber
twenty-three members, corresponding to the number of a lesser
Sanhedrin, he may leave; and if not, he may not leave. This indi-
cates that it is prohibited for the entire Sanhedrin to leave for an
optional matter.

Rather it is obvious that they left for a matter of a mitzva. For what
particular mitzva did they venture out? Is it not for the measure-
ment associated with the ritual of the heifer, and it is in accordance
with the opinion of Rabbi Eliezer ben Ya’akov? This would prove
that Rabbi Eliezer ben Ya'akov holds that the entire Sanhedrin goes
out to measure the distance from the corpse to the nearby cities.
Abaye said to Rav Yosef: No, this is not a proof, as perhaps they
went out for a different mitzva, to expand the city of Jerusalem or
the courtyards of the Temple, as we learned in a mishna (Sanhedrin
2a): They may expand the sanctified area of the city of Jerusalem
or of the Temple courtyards only" with the court of seventy-one.

It is taughtin a baraita in accordance with the opinion of Rav Yosef,
that Rabbi Eliezer ben Ya'akov disagrees even with regard to the
number of judges: If the rebellious Elder found the Sanhedrin in
Beit Pagei and rebelled against them, for example, if they went
out for the measurement of the ritual of the heifer or to expand
the area of the city or that of the courtyards, one might have
thought that his rebellion should be a rebellion. Therefore, the
verse states with regard to the requirement to follow the rulings of
the Sanhedrin: “And you shall arise and go up to the place” (Deu-
teronomy 17:8). This teaches that the place causes the halakha of
arebellious Elder to take effect, indicating that the entire Sanhedrin
participates in the measurement of the distance from the corpse to
the cities.

Teaches that the place causes — 07# OipRaY 'm’m A scholar
can become a rebellious Elder only if he disputes rulmgs of the
Sanhedrin issued when they are seated in the Chamber of Hewn
Stone (Rambam Sefer Shofetim, Hilkhot Mamrim 3:5).

Let no mingled wine be wanting - 317 mn*%x :The full court of
seventy-one does not have to sitin the Chamber of Hewn Stone at
all times, but all must be present when the court is in session. The
rest of the time, the judges may leave to attend to their business,

HALAKHA

aslong as at least twenty-three remain. Before a judge leaves, he
must make sure that he has left at least twenty-three others there
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 3:2).

They may expand the city...only, etc. - N'?tf..n’pg ’71_: PODInPX
31 The size of Jerusalem and of the Temple courtyards may be
increased only by means of the king, a prophet, the Urim VeTum-
mim, and the Sanhedrin of seventy-one (Rambam Sefer Avoda,
Hilkhot Beit HaBehira 6:11).
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§ The mishna teaches: If the corpse was found concealed in a
pile of stones or hanging on a tree, they would not perform the
ritual of the heifer. The Gemara suggests: Let us say that the
mishna is in accordance with the opinion of Rabbi Yehuda and
not in accordance with the opinion of the Rabbis. This is as it is
taughtin a baraita with regard to the halakha that sheaves of grain
forgotten in the fields must be left for the poor: “And you forget
a sheaf in the field” (Deuteronomy 24:19). This excludes a
concealed sheaf; it is not considered forgotten and it may be
collected by the owner, even if he did forget it. This is the state-
ment of Rabbi Yehuda. And the Rabbis say: The phrase “in the
field” serves to include the concealed sheaves, and these must
be left for the poor. Rabbi Yehuda holds, like the ruling in the
mishna here, that when the verse states “in the field” it excludes
a concealed corpse.

Rav said: You can even say that the mishna is in accordance with
the opinion of the Rabbis, as here they expound the halakha
based on the context of the verse, and there too they expound
the halakha based on the context of the verse.

” (Deuteron-
omy 21:1), the default assumption is that the halakha applies no
matter where it is found. When the verse then states: “In the
ground,” it must be serving to exclude a matter, i.e., a concealed
corpse. And similarly, there, in the case of forgotten sheaves, they
also expound based on the context of the verse, as it is written:

“When you reap your harvest in your field, and you forget
a sheaf” (Deuteronomy 24:19). This indicates that forgotten
sheaves are similar to those of the harvest: Just as the harvest
is performed with revealed objects, i.e., the growing grain, so too,
the halakhot of forgetting pertain to revealed sheaves. Conse-
quently, when the Merciful One writes in the Torah “in the field,”
it must be in order to include the concealed sheaves."

In this case, as it is written: “If one be found slain

Inlight of this explanation, the Gemara asks: According to Rabbi
Yehuda as well, let him derive that covered sheaves are not
included from the fact that forgotten sheaves are similar to those
of the harvest. Why does he have to derive it from the words “in
the field”? The Gemara answers: Yes, it is indeed so, he does
not derive that halakha from the phrase “in the field”

The Gemara therefore inquires: But then why do I need the
phrase “in the field,” which indicates either an exclusion or
an inclusion? The Gemara answers: He requires it in order
to include the forgotten stalks of standing grain." Produce
that one forgot to reap is considered forgotten, even if it is still
attached to the ground. The Gemara asks: And the Rabbis,
from where do they learn the halakha of forgotten stalks of
standing grain? The Gemara answers: They derive it from the
verse: “When you reap your harvest in your field, and you
forget,” which indicates that the halakha includes one who forgot
to harvest part of his field.

The Gemara asks: And what does Rabbi Yehuda derive from
this verse? The Gemara answers: It is necessary for him in
order to learn that which Rabbi Abbahu says that Rabbi Elazar
says, as Rabbi Abbahu says that Rabbi Elazar says: This verse
excludes sheaves that floated” through the air from his field
into another’s field. Such sheaves are not classified as forgotten
and may be retrieved later by the owner. And the Rabbis, from
where do they derive this halakha? They derive it from the fact
that the verse could have stated: In the field, but instead states

“inyour field,” to include sheaves situated only in one’s own field.

The Gemara continues to ask: And what does Rabbi Yehuda
learn from this phrase? The Gemara answers: He does not learn
anything from the difference between: In the field, and “in your
field,” as he holds it is not a significant difference.

HALAKHA

To include the concealed sheaves — 1w Ny rn:n'?:
Even a concealed sheaf is considered to be forgottem,
in accordance with the opinion of the Rabbis (Rambam
Sefer Zera'im, Hilkhot Mattenot Aniyyim 5:1).

To include the forgotten stalks of standing grain —
mp nasw m:n'? The halakha of forgetting applies to
standmg produce ust as it does to cut produce. Therefore,
if one forgot to harvest part of his field, the produce
there belongs to the poor (Rambam Sefer Zera'im, Hilkhot
Mattenot Aniyyim 1:6).

It excludes sheaves that floated — pyaiy 15xw'7 v If
sheaves were blown by the wind into the field of another
and were left there by their owner, they are not consid-
ered to be forgotten, in accordance with the opinion
of Rabbi Abbahu. If one forgot a sheaf after the wind
dispersed his sheaves in his own field, it is classified
as forgotten (Rambam Sefer Zera'im, Hilkhot Mattenot
Aniyyim 5:5).
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NOTES

Into another’s field - ivan 1w ]1'1'1'?: The early commen-
taries disagree over the reason for this halakha. Rashi indi-
cates that they are not considered to be forgotten because
one purposely does not take them, as he cannot be sure
the sheaves belong to him. The Meiri maintains that it is
a Torah edict that only sheaves located in one’s own field
can be considered forgotten, and that sheaves in the field
of another are not classified as forgotten even if one knows
that they are there. The Devar Shaulinterprets Rav Yirmeya's
inquiry as based on these two possibilities.

HALAKHA

A sheaf that had been held - 12113 ptnaw miy: In a case
where the owner of a field picked up a sheaf to take it to
the city, placed it on another sheaf, and then forgot both
sheaves, if he remembered the upper one before he came
across it, the lower one is not considered to be forgotten. If
not, the lower sheaf is considered to be forgotten.

This ruling follows the Jerusalem Talmud in tractate Pea.
The Ra‘avad maintains that the distinction between one
who remembers and one who fails to do so applies only
according to Rabbi Shimon, and is not accepted as halakha
(Rambam Sefer Zera'im, Hilkhot Mattenot Aniyyim 5:4).
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Rabbi Yirmeya raises a dilemma: If sheaves floated into his field,
i.e., if one sheaflanded on another sheaf or on another item, what
is the halakha? Is the airspace of a field considered to be like it
is the field itself, in which case one sheaf on top of another meets
the legal requirements to be deemed forgotten? Or, is it not con-
sidered like the field, in which case one sheaf on top of another
does not meet the legal requirements to be deemed forgotten?

Rav Kahana said to Rav Pappi, and some say Rav Kahana
said it to Rav Zevid: Let him resolve the dilemma from the
statement of Rabbi Abbahu, who says that Rabbi Elazar says:
This excludes sheaves that floated into another’s field." If they
floated into another’s field, yes, Rabbi Elazar said that they are
not deemed forgotten, but if they floated into his own field, they
are not discussed by Rabbi Elazar, and therefore they are deemed
forgotten.

The Gemara refutes this proof: And according to your reasoning

that the halakha of the baraita is limited to the case stated, one

could infer: In a case where the sheaves drifted into another’s

field, then if they were floating, yes, they are not deemed to be

forgotten, but if they were resting directly on the ground in

another’s field, no, they are deemed to be forgotten. But this can-
not be the halakha, as we require the sheaves to be “in your field,”
and these sheaves are not in his field.

Rather, you must admit that the words: Into another’s field,
include not only those sheaves which are lying on other items, but
even those resting directly on the ground. And the reason that
Rabbi Abbahu states: Floated, is that you find a situation where
sheaves end up in the field of another only in a case where they
floated through the air and fell there. Since the term floated was
not used to teach a halakha, no inference can be made from this
baraita with regard to sheaves that floated in one’s own field.

The Gemara again attempts to resolve the dilemma: Come and
hear a proof from a baraita (Tosefta, Pe'a 3:7): In the case of a sheaf
that had been held" by its owner in order to take it to the city,
and he placed it on top of another sheaf, and he forgot both
sheaves, the lower sheaf is deemed to be a forgotten sheaf, and
the upper one is not deemed to be a forgotten sheaf. Rabbi
Shimon ben Yehuda says in the name of Rabbi Shimon: Both
of them are not deemed to be forgotten sheaves; the lower one
because itis concealed, and the upper one because it is floating
and not directly touching the field. The Gemara points out: They
disagree only with regard to the lower sheaf, but with regard to
the upper one all agree that it is not deemed a forgotten sheaf.
This demonstrates that a sheaf located in the airspace of the field
is not deemed to be forgotten.

The Gemara rejects this proof: There it is different, as, since the
owner had held it to take it to the city, he acquired it. The reason
it is not deemed to be a forgotten sheaf is not because it is not
touching the field but because the owner had already acquired
that particular sheaf before forgetting it. The Gemara raises an
objection to this explanation: If so, why specifically state the case
of a sheaf that was placed on top of another? The same would
hold true in a case where one put the sheaf down directly in the
field as well, as he has already acquired it. The Gemara answers:
Yes, it is indeed so, and the reason that the baraita teaches: On
top of another, is due to the lower sheaf rather than the upper
one, in order to teach the dispute concerning the lower sheaf.

The Gemara asks: But Rabbi Shimon said: Because it is floating.
How can one then say that the reason for his ruling is because
the owner of the field has acquired it? The Gemara answers: Say
instead: Because it is like it is floating. In other words, it is as
though the upper sheafhad not been put down at all, but remains
in the owner’s hands.
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The Gemara tells of a related incident. On one occasion Abaye
said: I am hereby as sharp and expert as ben Azzai, who taught
Torah in the markets of Tiberias, and am ready to answer any
question that might be posed to me. One of the Sages said to
Abaye, with regard to the ritual of the heifer whose neck is broken:
If there were two slain people found one on top of the other"
not precisely aligned, from where does one measure the distance
to the surrounding cities?

The various aspects of the dilemma are as follows: Is a substance
in contact with the same type of substance considered to be
concealed, and is a substance in contact with the same type of
substance not considered to be floating, which would mean that
the lower, concealed corpse is ignored because one does not
measure the distance from a concealed corpse, as taught in the
mishna, and one measures the distance from the upper one? Or
perhaps a substance in contact with the same type of substance
is considered to be floating, and a substance in contact with the
same type of substance is not considered to be concealed, and
he measures the distance from the lower one, because it is not
considered to be concealed, but not from the upper one, which
is considered to be floating.

Or perhaps a substance in contact with the same type of sub-
stance is considered to be concealed, and a substance in contact
with the same type of substance is considered to be floating, and
he therefore does not measure the distance from the lower one
nor does he measure the distance from the upper one. Accord-
ing to this last option, in such a situation no measuring is done,
and the ritual is not performed.

Abaye said to him:

You learned it in the baraita (Tosefta, Pea 3:7): In the case of a
sheaf that had been held by its owner in order to take it to the
city, and he placed it on top of another sheaf, and he forgot both
sheaves, the lower sheaf is deemed to be a forgotten sheaf, and
the upper one is not deemed to be a forgotten sheaf. Rabbi
Shimon ben Yehuda says in the name of Rabbi Shimon: Both
of them are not deemed to be forgotten sheaves; the lower one
because itis concealed and the upper one because it is floating
and not directly touching the field. The Sages assumed that these
tanna’im in the baraita basically hold in accordance with the
opinion of Rabbi Yehuda, who says that the phrase “in the field”
serves to exclude a concealed sheaf.

The Gemara continues Abaye’s statement: What, is it not the case
that they disagree about this, as one Sage, Rabbi Shimon, holds
that a substance in contact with the same type of substance is
considered to be concealed, and therefore the lower sheaf is not
deemed to be a forgotten sheaf, and one Sage, the Rabbis, holds
that it is not considered to be concealed, which means it is
deemed to be a forgotten sheaf. The same dispute would apply to
the two corpses.

HALAKHA ———F——
Two slain people, one on top of the other — L)s_: m D’B’?r_‘} n
133 If two slain people were found on top of each other, the
measurement is taken from the upper one. The Ra'avad states
that this matter was left unresolved by the Gemara. The Kesef
Mishne addresses this issue at length and concludes that the
Rambam’s ruling is that a substance in contact with the same
type of substance is considered concealed, and only a corpse
found on water is considered to be floating (Rambam Sefer
Nezikim, Hilkhot Rotze'ah UShmirat HaNefesh 9:10).
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NOTES

Slain but not strangled — pun N'L)] 5'2[1: The Meiri
explains that if a person was found with indications
that he died due to obstruction of the airways, there
is always a possibility that he was not murdered
but suffocated due to illness or choked to death.
Based on Tosafot (Nazir 23b), some explain that the
lexical meaning of “one slain [halal]” is something
cut, and that the phrase consequently refers only to
one who was killed by means of cutting (see Devar
Shaul). The Malbim claims that “halal” means one
whose blood was shed, as opposed to one who was
strangled or died by other means.

HALAKHA

Slain but not strangled - pun x'71’7'7n The ritual of
breaking the neck of the heifer is performed only if
the victim was killed by being wounded, not if he
was strangled. Likewise, the heifer is not brought if
the victim was found in the throes of death, in accor-
dance with the opinion of the Rabbis (Rambam Sefer
Nezikim, Hilkhot Rotze'ah UShmirat HaNefesh 9:11).
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The Gemara refutes this claim: No, if they hold in accordance with
the opinion of Rabbi Yehuda, then it could be that everyone agrees
that a substance in contact with the same type of substance is consid-
ered to be concealed, and they would maintain this with regard to the
two corpses as well. And here they disagree with regard to the issue
that is the subject of the dispute of Rabbi Yehuda and the Rabbis, in
that the opinion of the Rabbis of this baraita is in accordance with
the opinion of the Rabbis there, which claims that the halakha of a
forgotten sheaf applies even to a concealed sheaf, and Rabbi Shimon
ben Yehuda holds in accordance with the opinion of Rabbi Yehuda,
who maintains that a concealed sheaf is exempt from the halakha of
forgotten sheaves.

The Gemara asks: If that is so, that their dispute is with regard to the
halakha of concealed sheaves, why did they specifically disagree in
the case of a sheaf that was on top of another sheaf; the same would
hold true even in a case where the sheaf was concealed in dirt and
pebbles? The Gemara answers: Yes, itis indeed so. They disagree with
regard to all concealed sheaves, and their dispute is stated with regard
to a case of one sheaf on top of another in order to convey to you the
far-reaching nature of the opinion of Rabbi Yehuda, who says that
even a substance that is in contact with the same type of substance is
considered concealed. Therefore, a substance concealed in a different
type of matter is all the more so considered concealed.

§ The Gemara returns to discuss when the ritual of breaking the neck
of the heifer is performed. The Sages taught, expounding the verse “If
one be found slain in the land which the Lord your God has given you

to possess it, lying in the field” (Deuteronomy 21:1): “Slain” indicates

one killed by a sword, but not one who was strangled;"" “slain,” but

not one who was found twitching in his death throes; “in the land,”
but not concealed in a pile of stones; “lying,” but not hanging on a

tree; “in the field,” but not floating on the surface of the water. Rabbi

Elazar says: In all these cases, if a person was slain by the sword, the

judges break the neck of the heifer, and it does not matter where the

corpse was found.

It is taught in a baraita: Rabbi Yosei bar Yehuda says that the Sages
said to Rabbi Elazar: Do you not concede that if he was strangled
and left in a garbage heap, that they do not break the heifer’s neck?
Apparently, “slain” is a precise term that means slain but not strangled.
If you accept that, here too the words “in the land” should indicate: In
the land, but not concealed in a pile of stones; “fallen” should indicate:
Fallen but not hanging on a tree; and “in the field” should indicate in
the field but not floating on the surface of the water. And Rabbi
Elazar holds that those other situations are not excluded, and that
because in that first case the Torah writes “s
next verse: “About him that is slain” (Deuteronomy 21:2), this repetition
teaches that a victim of strangulation is not included in this halakha.

lain” an extra time in the

§ The mishna taught: If a corpse was found close to the border of the
country or close to a city in which the majority of its inhabitants are
gentiles, the judges would not break the heifer’s neck, as it is written:
“If one be found slain” (Deuteronomy 21:1). This excludes places where
murdered bodies are commonly found, such as the aforementioned
locations.

The mishna taught: Or if the victim was discovered close to a city
that is without a rabbinical court of twenty-three judges, they would
not measure the distance to that city. The Gemara explains: This is
because the verse requires “the Elders of that city” (Deuteronomy
21:3), and this is not the case here; therefore the rite was not performed.
The mishna also taught that the Elders measure the distance from the
corpse only to a city that contains a rabbinical court of twenty-three
judges. The Gemara asks: This is obvious. Since the mishna taught that
they do not measure the distance to a city that does not have a rabbini-
cal court of twenty-three judges, [ know that they measure the distance
only to a city that has a rabbinical court of twenty-three judges.
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The Gemara answers: This tanna teaches us the halakha as it is
taught in a baraita: From where is it derived that if the corpse
was found close to a city that does not have a rabbinical court
of twenty-three judges, that they leave the city aside and measure
the distance from the corpse to a city that has a rabbinical court"
of twenty-three judges? The verse states: “And the Elders of
that city shall take” (Deuteronomy 21:3), which indicates that
the Elders of a city are involved in any case, and the measurement
is taken even if it is not to the city closest to the body.

MISHNA the slain person :‘s ound precisely

between two cities," the inhabitants of
the two of them bring two heifers total; this is the statement of
Rabbi Eliezer. And the inhabitants of Jerusalem do not bring
a heifer” whose neck is broken, even if Jerusalem is the city
closest to the slain victim. If the head of the corpse was found
in one place and his body was found in a different place, they
bring the head next to the body; this is the statement of Rabbi
Eliezer. Rabbi Akiva says: They bring the body next to the
head." From where on the body would they measure the dis-
tance? Rabbi Eliezer says: From his navel. Rabbi Akiva says:
From his nose." Rabbi Eliezer ben Ya’akov says: From the place
where he became a slain person, which is from the neck.

G E M ARA The Gemara explains: What is the rea-

soning of Rabbi Eliezer, that when a
body is found precisely between two cities, the inhabitants of
each city bring a heifer? His ruling is based on two factors. First,
he holds that it is possible to measure precisely and that it is a
real possibility to determine that both cities are exactly the same
distance from the corpse. And second, he interprets the term

“That is nearest” (Deuteronomy 21:3), to be referring not only to
one city. It can even be understood as: That are nearest," so that
the halakhot apply to more than one city.

The mishna taught: And the inhabitants of Jerusalem do not

bring a heifer whose neck is broken. The Gemara explains: This

is because the verse states: “If one be found slain in the land

which the Lord your God has given you to possess it” (Deu-
teronomy 21:1), and this tanna holds that Jerusalem was not

divided among the tribes in the division of Eretz Yisrael. It was

not given as a possession to any particular person but belongs to

all; therefore the halakha of the heifer whose neck is broken does

not apply to it.

§ With regard to the halakha of a corpse whose head was found
in one place and its body elsewhere, the Gemara asks: With
regard to what halakha do they disagree? If we say they disagree
with regard to whether the measurement is taken from the head
or the body, from the fact that the latter clause teaches: From
where would they measure the distance, it may be inferred that
in the first clause we are not dealing with measurement. Rabbi
Yitzhak said: They disagree with regard to a different matter,
the question of whether a corpse with no one to bury it [met
mitzva]® acquires its place," meaning if an unattended corpse
must be buried where it is found.

A corpse with no one to bury it [met mitzva]

- myn ma: It is
an important religious obligation to take part in the burial of the
dead. If the deceased has no acquaintances or relatives to bury him,
everyone is obligated to assist in his burial. The halakha is that a
corpse with no one available to bury it acquires its place, i.e,, the
corpse is interred where it is found. However, if that place is not an

BACKGROUND

honorable location the corpse is buried in the nearest cemetery.
This religious duty is so important that even priests and nazirites,
who are ordinarily prohibited from coming into contact with a
corpse, may bury a met mitzva if there is no one else available to
do so. Likewise, the obligation to bury this corpse takes precedence
over nearly all other religious obligations.

HALAKHA

Measure the distance to a city that has a rabbini-
cal court — 1 3 A3 WY 1?:2'7 177 If the corpse
was found near a city 'that does not have a court, the
measurement is taken to a city that does have a court
(Rambam Sefer Nezikim, Hilkhot Rotze'ah UShmirat
HaNefesh 9:5).

Is found precisely between two cities — 1512 x¥1)
niwynw pa: If the corpse was found equidistant to
two cities that contain an equal number of inhabit-
ants, the inhabitants of the two cities bring in part-
nership a heifer whose neck is broken and make the
following stipulation: The heifer belongs to the nearer
city and the portion of the heifer owned by the farther
city is given to the nearer one as a gift. They state this
condition because it is impossible for any two things
to be precisely equal (Rambam Sefer Nezikim, Hilkhot
Rotze'ah UShmirat HaNefesh 9:8).

The inhabitants of Jerusalem do not bring a heifer —
s mean Db px: Measurements are not taken
from a corpse to Jerusalem because its inhabitants
do not bring a heifer whose neck is broken, as Jeru-
salem was not given to any tribe as an inheritance
(Rambam Sefer Nezikim, Hilkhot Rotze'ah UShmirat
HaNefesh 9:4).

The body next to the head — wx byx qui: If the
victim's head was found in one p\ace and his body
elsewhere, the body is brought to the head for burial
there. Any met mitzva is treated in this manner, as the
halakha follows Rabbi Akiva (Rambam Sefer Nezikim,
Hilkhot Rotze'ah UShmirat HaNefesh 9:9).

From his nose — inwinm: The measurement is per-
formed from the victim’s nose, in accordance with
Rabbi Akiva (Rambam Sefer Nezikim, Hilkhot Rotze'ah
UShmirat HaNefesh 9:9).

A met mitzva acquires its place - ipn map mxn no:
One of the conditions Joshua stipulated with those
inheriting the land was that a met mitzva acquires its
place for the purpose of burial. However, if a corpse
is found on the boundary between fields or in a city,
it is removed to a cemetery. While the halakha of a
met mitzva applies outside Eretz Yisrael as well, the
Shakh notes that the common practice there is to take
the corpse to a cemetery in all cases (Rambam Sefer
Nezikim, Hilkhot Nizkei Mammon 5:3; Shulhan Arukh,
Yoreh De'a 364:3).

NOTES

That s nearest, even that are nearest — 1’7*5&1 1131p
Ni3i7p: Two related and conflicting baraitot are cited
in tractate Bekhorot. According to one baraita, if the
corpse is measured to be precisely between two cities,
the ritual is not performed at all. The reason is that the
tanna of that baraita holds that although it is possible
to perform an exact measurement, the verse states:

“That is nearest,” and not: That are nearest, limiting

the performance of the ritual to the inhabitants of
one city.

The other baraita states that if the corpse is mea-
sured to be equidistant to the two closest cities then
the inhabitants of both cities bring a single heifer in
partnership and stipulate that the ritual is on behalf
of whichever city is in truth nearer. The latter baraita
holds that it is impossible to measure precisely, so
the inhabitants of one city are obligated to bring the
heifer, and it is uncertain which city it is. With regard
to the exposition of the verse, Rashi points out that
the singular form in the Torah is often used also in
reference to an entire group or type.
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And this is what the mishna is saying: With regard to burying
him, the victim acquires his place, and he is buried there. The
mishna continues: And in a case where his head is found in
one place and his body is found in a different place, they bring
the head next to the body and bury him there; this is the state-
ment of Rabbi Eliezer. Rabbi Akiva says: They bring the body
next to the head. The Gemara explains: With regard to what
do they disagree? They both agree that he should be buried in
the place where he was killed, but one Sage, Rabbi Eliezer,
holds that his body fell in its place, and it was the head that
rolled away and fell. And one Sage, Rabbi Akiva, holds that
his head fell where it fell, and it was the body that went and
continued onward. Therefore, the body is brought to the head.

§ The mishna taught that there is a dispute concerning the
question: From where on the body would they measure the
distance? The Gemara asks: With regard to what do they
disagree? One Sage, Rabbi Akiva, holds: A person’s life is
sustained mainly in his nose," in his respiratory system. And
one Sage, Rabbi Eliezer, holds: His life is mainly in the area
of his navel, in his digestive system.

The Gemara suggests: Shall we say that these tanna’im are like
those tanna’im, who had a dispute as it is taught in a baraita:
From where is an embryo formed?" From its head, and so
the verse states: “Out of my mother’s womb You pulled me
[gozi]” (Psalms 71:6). And the proof that “gozi” is referring to
the head is from the verse that states: “Cut off [ gozi] your hair,
and cast it away” (Jeremiah 7:29). In this verse, the term gozi
relates to the hair of the head. Abba Shaul says: An embryo is
formed from its navel, and it sends its roots forth. This dispute
concerning the initial formation of an embryo also appears to
depend on where the main source of life in a person is.

The Gemara refutes this comparison: You can even say that

both tanna’im of the mishna agree with Abba Shaul, as Abba

Shaul says his opinion only with regard to the forming of an

embryo, that when an embryo is formed, it is formed from

its middle. But with regard to life, everyone, i.e., both tanna’im

in the baraita, agree that it is in his nose, as it is written:

“All in whose nostrils was the breath of the spirit of life”
(Genesis 7:22).

The mishna taught another opinion. Rabbi Eliezer ben Ya’akov

says: The distance should be measured from the place where
the victim became a slain person," from his neck. The Gemara
poses a question: What is the reason of Rabbi Eliezer ben
Ya’akov? The Gemara answers: As it is written: “To lay you
upon the necks of the wicked who are to be slain” (Ezekiel
21:34), which shows that being slain occurs at the neck.

NOTES

Life is sustained mainly in his nose — maxa rown 3pw: The
Jerusalem Talmud provides a different explanation of this dis-
pute than the one offered here. The Gemara there explains
that according to Rabbi Akiva the nose is the most important
location on the body because facial identification is enabled by
the structure of the center of the face. Conversely, Rabbi Eliezer
holds that the navel is the most important location on the body
because life is dependent on the internal organs, and the navel
marks the center of the internal organs.

From where is an embryo formed - %1 ‘1'21;! ] It
could be explained that the dispute is how to categorize the

growth of the embryo. On the one hand, when the cells
begin to join and take shape, the head is the first part of
the body to be recognizable. On the other hand, the fetus is
sustained by means of the umbilical cord, so it could be said
that its life begins there and spreads from there to the rest of
the body.

From the place where he became a slain person - oipan
'7'711 mww: In other words, since the neck is mentioned in the
descr\ptlon of a slain person, a slain victim is categorized by
what occurred to his neck, even if he happened to have been
fatally wounded on a different part of his body.
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MI S H N A The mishna continues to describe the ritual.

After they would take the measurement, the
Elders of Jerusalem took their leave" and went away. The Elders
of the city that is closest to the corpse bring a heifer from cattle,
which has not pulled a yoke. But a blemish does not disqualify
it," because, unlike the description of the red heifer, the Torah does
not state that it must be without blemish. And they bring it down
to a stream that is eitan."" Eitan in this context means as the
word generally indicates, powerful. The stream must have a force-
ful flow. The mishna comments: Even if it is not forceful, it is a
valid site for the ritual. And they break the neck of the heifer"!
from behind with a cleaver." And with regard to its place, where
the heifer was standing when its neck was broken, it is prohibited
for that ground to be sown or to be worked, but it is permitted to
comb flax there or to cut stones there.

The Elders of that city would then wash" their hands in water in
the place of the breaking of the neck of the heifer, and they would
recite: “Our hands did not spill this blood, nor did our eyes see”
(Deuteronomy 21:7). The mishna explains: But did it enter our
minds that the Elders of the court are spillers of blood, that they
must make such a declaration? Rather, they mean to declare that
the victim did not come to us and then we let him take his leave
without food, and we did not see him and then leave him alone
to depart without accompaniment. They therefore attest that they
took care of all his needs and are not responsible for his death even
indirectly.

HALAKHA

The Elders of Jerusalem took their leave, etc. — 2pt 19
)| m’vwnv After the Elders measure the distances and deter-
mine the nearest city, the corpse is buried where it is, and the
Elders of Jerusalem return to their place. Then, the Elders of
the nearest city bring a heifer of cattle, paid for by the city’s
inhabitants (Rambam Sefer Nezikim, Hilkhot Rotze'ah UShmirat
HaNefesh 9:2).

A blemish does not disqualify it — 712 bpio oz px: A heifer
whose neck is broken is not disqualified if it has a blemish.
However, it is noted in the Jerusalem Talmud that if the animal
has a condition that will cause it to die within twelve months
[tereifal, it is disqualified (Rambam Sefer Nezikim, Hilkhot Rotze'ah
UShmirat HaNefesh 10:2).

Stream [nahal] that is eitan — jn»&: Most commentaries explain
that nahal eitan refers to a nahal, a valley, that has water in the
rainy season but is dry in the summer (Rashi; Rashbam; Rash;
Ramban; Rosh). Accordingly, the term eitan means strong or
firm, and is referring to land that is not able to be sown. The
Rambam, however, holds that nahal eitan refers to a stream that
flows powerfully, with the term eitan referring to the strength of
its current. According to this approach, the prohibition against
sowing does not refer to the stream itself, which is not fit for
sowing, but to its bank. The Radak accepts this interpretation,

NOTES

And they bring it down to a stream that is eitan — }*17im
mm'?m’? Anix: The calfis brought down to a stream that flows
forcefully (Rambam Sefer Nezikim, Hilkhot Rotze'ah UShmirat
HaNefesh 9:2).

They break the neck of the heifer, etc. — "1 7pix po7iy: The
heifer’s neck is broken from behind with a cleaver (Rambam Sefer
Nezikim, Hilkhot Rotze'ah UShmirat HaNefesh 9:3).

The Elders of that city wash, etc. - 121 pxriy pwi AniK 9 All
Elders of the nearest city’s court, even if there are one hundred
of them, wash their hands in the place where the neck was
broken. They recite there: “Our hands did not spill this blood,
nor did our eyes see” The meaning of the passage is that they
had not neglected to provide the victim with food and accom-
paniment (Rambam Sefer Nezikim, Hilkhot Rotze'ah UShmirat
HaNefesh 9:3).

adding that the Elders would wash their hands with the water
that flowed there.

And they break the neck of the heifer — Afix pa7iy: The
wording of the mishna indicates that it does not matter who
breaks the neck, as all are fit to do so. Rabbi Shimon in tractate
Menahot states that the heifer's neck is broken by a priest, but
the Rambam does not cite this minority opinion as halakha
(Rashash).

LANGUAGE
Cleaver [kofitz] — y9ip: From the Greek xomig, kopis,
meaning a large knife with a thick blade. It was used for
chopping in addition to cutting.

Ancient cleaver
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